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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 

BISWANATH CHARIALI 

 

G. R. Case No. 76 of 2017 

Under section 209/406/497/34 of I.P.C 

 

          State of Assam 
      Vs 
                                                      Kanika Pathak 

 Diganta Gogoi          ...Accused Persons 
 

Present: Smt. Neha Saikia 

Judicial Magistrate First Class, Biswanath Chariali 

 

Evidence recorded on  : 26.09.2019 

Argument heard on      : 06.11.2019. 

Judgment delivered on: 07.11.2019 

 

For the State: Sri Golap Hazarika, Asst. Public Prosecutor 

For the Accused: Smt. Sagarika Borah, Md. Sahidur Rahman, Ld. Advocates 

 

 

JUDGMENT 

1. The prosecution story in brief is that the informant Hemendra Pathak lodged 

this case against his wife Kanika Pathak and one Diganta Gogoi alleging that 

accused Diganta Gogoi has illicit relationship with his wife, Kanika Pathak as 

he found both of them staying together in a house and accused Kanika Pathak 

fraudulently filed a false case against him before the court of Chief Judicial 

Magistrate, Barpeta and has been receiving maintenance money for herself 

and their child. Hence, the case. 

 

2. The case at first was filed as a complaint case before the court which was 

referred to the Biswanath Chariali, police station for investigation. On 

receiving the complaint petition, the case was registered as Biswanath  
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Chariali, police station case No. 43/2017 under section 

209/406/494/497/506/34 IPC dated 16.02.2017. After completion of 

investigation, chargesheet was submitted against both the accused Kanika 

Pathak and Diganta Gogoi u/s 209/406/497/34 IPC and thereafter summons 

were issued to them. On receiving the summons, both the accused appeared 

before the court and they were enlarged on bail.  

3. After hearing both sides and perusal of the case record along with the case 

diary, even though the chargesheet was filed under aforesaid sections of law, 

this court framed charges against Diganta Gogoi u/s 497 IPC and u/s 

209/406/34 IPC against both the accused persons. The charges were read 

over and explained to them to which they pleaded not guilty and claimed to 

be tried. Thereafter summons were issued to the prosecution witnesses. 

4. In the course of hearing, the prosecution side examined only one witness i.e 

the informant Hemendra Pathak. Finding his evidence sufficient to close the 

case against the accused persons, Ld. APP prayed for closer of the 

prosecution witnesses. As the informant himself does not want to proceed 

with the case anymore, the evidence was closed and proceeded accordingly. 

Thereafter, the statement of defence of the accused persons u/s 313 CrPC 

was dispensed with. 

5. POINTS FOR DETERMINATION: Upon the case set up by the prosecution, 

I have framed the following points for determination in order to arrive at a 

definite finding as regards the matter in dispute: 

i. Whether the accused person Diganta Gogoi committed adultery with 

Kanika Pathak knowing her to be the wife of the informant without his 

consent and thereby committed an offence u/s 497 IPC? 

ii. Whether the accused person Kanika Pathak fraudulently made a claim 

of maintenance allowance from the informant in CR case no. 

1097/2016 in the court of Chief Judicial Magistrate, Barpeta knowing to 

be a false claim, is receiving Rs.9000/- per month as maintenance 

allowance and thereby committed an offence u/s 209 IPC? 

iii. Whether the accused persons Kanika Pathak and Diganta Gogoi in  
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furtherance of common intension committed breach of trust against 

the informant and thereby committed an offence u/s 406/34 IPC? 

ARGUMENT 

6. I have heard the learned Asst. Public Prosecutor and the Learned Counsel for 

the defense. I have also carefully gone through all the evidences adduced and 

have meticulously scrutinized the entire case records. 

DISCUSSION DECISION AND REASONS THEREOF 

7. I have heard both the counsels, perused the evidence on record and found 

that the PW 1, Hemendra Pathak stated in his examination-in-chief that when 

he got to know that his wife Kanika Pathak had illicit relationship with a driver, 

Diganta Gogoi, he tried to advise her but instead she left him along with his 

child who is 14 years of age. She started residing with the accused Diganta 

Gogoi as husband and wife at a rent house. Even Diganta Gogoi was married 

and has a child. But the informant/ PW 1 do not want to proceed with this 

case anymore for the sake of his 14 years old son. He decided not to continue 

with this case thinking about the future of his son. He even stated that as 

Kanika Pathak lodged several cases against him at Barpeta because of that he 

lodged this case. Ext. 1 is the complaint petition wherein Ext. 1 (1 to 4) are 

his signatures.  

8. PW 1 also did not made any reference of the maintenance amount he has 

been paying to his wife. No incriminating materials against both the accused 

persons regarding fraudulently getting maintenance allowance, criminal 

breach of trust or adultery was found in his evidence. As such there is no 

point proceeding with this case anymore. There was no evidence to show the 

accused persons to be guilty. Lacking of such evidence shows that prosecution 

failed to prove the offence u/s 497 IPC against accused Diganta Gogoi and 

section 209, 406/34 IPC against Kanika Pathak and Diganta Gogoi beyond all 

reasonable doubt.  
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ORDER 

9. Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused persons, namely, 

Diganta Gogoi and Kanika Pathak u/s 497/209/406/34 of IPC 

beyond all reasonable doubt. Hence, benefit of doubt goes to the accused 

person and he is ACQUITTED of the said charges and set at liberty forthwith. 

10. The bail bond shall remain in force for the next six months as per provision of 

sec-437-A Cr.P.C. 

11. The judgment is delivered in the open court, in presence of both the parties. 

It is written on separate sheet, sealed, signed and tagged to the C/R.  

Given under my Hand and Seal of this Court on this the 7th day of 
November, 2019 

 
 
 
 
 
 

      (Smt. Neha Saikia) 
     Judicial Magistrate First Class, 
      Biswanath Chariali 
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A-N-N-E-X-U-R-E 

 

 Witnesses for Prosecution 

PW-1   : Hemendra Pathak 

 
2. Witnesses for Defence : NIL 

3. Court Witnesses  :  NIL 

4. Prosecution Exhibits :  

Ext 1   : Complaint Petition 

Ext 1 (1 to 4) : Signature of the Informant 

 

5. Defence Exhibits:   NIL 

6. Material Exhibit   :  NIL 

 

 

 

 

 

Judicial Magistrate First Class 
  Biswanath Chariali 

 
 
 
 


